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Thomas A. Seaman ("Receiver") Court-appointed permanent receiver for Small Business 

Capital Corp. ("SB Capital"), Investors Prime Fund, LLC ("IPF"), SBC Portfolio Fund, LLC 

("SPF") and their subsidiaries and affiliates (collectively, the "Receivership Entities"), submits this 

Response to Defendant Mark Feathers’ Opposition to the Receiver’s Fourth Interim Report 

("Report"). 

I. INTRODUCTION 

The Report, Docket No. 167, filed on January 15, 2013, describes the Receiver's activities 

and the performance of the Receivership Entities during the fourth quarter of 2012.  These 

activities were primarily focused on servicing the Receivership Entities' loan portfolio, resolving 

non-performing loans and conducting his forensic accounting.  The Report includes an update on 

the status of non-performing loans and REO properties and provides cash basis financial 

statements showing the financial activity of the Receivership Entities. 

In his Opposition to the Report, Docket No. 179, filed on January 18, 2013, Mr. Feathers 

makes numerous inaccurate statements, false assumptions and provides no evidence supporting his 

conclusions.  Although the Receiver makes a consistent effort to conserve receivership estate 

resources and minimize administrative expenses, he believes that correcting the factual 

inaccuracies in Mr. Feathers' Opposition is important.   The Receiver affirms the Report as filed 

and asks that it be approved. 

II. RESPONSE TO MR. FEATHERS' OPPOSITION 

A. Cash vs. Accrual Based Reporting 

The Report clearly states that Exhibit A thereto provides cash basis financial statements 

through December 31, 2012.  The purpose of the cash basis accounting is to inform the Court and 

interested parties of the cash taken into possession of, and disbursed by, the Receiver.  Other than 

the principal amount of the Receivership Entities’ loan portfolios, the accounting of receipts and 

disbursements does not assign a value to, or write-off the Receivership Entities’ tangible or 

intangible assets, or reflect write-offs of loans.  It is simply a report of the receipts, disbursements 

and current cash balances held in bank accounts.  There is no requirement that reports filed with 

the Court be in accordance with GAAP.  Furthermore, when the Receiver submits required reports 
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to the SBA, DRE and taxing authorities, he uses the appropriate accounting standards and 

methods.   

The Report includes the Receiver's estimate of the value of certain impaired loans for the 

purpose of estimating the potential recovery for investors based on the current status of these 

loans.  No accounting entries have been made to reflect decreases in the value of the assets.   

B. Manager's Notes 

Mr. Feathers asserts that the Receiver’s failure to include an account for the Manager’s 

Notes is an omission.  To fund its operating expenses, the Manager (SB Capital) borrowed 

approximately $5.238 million from IPF and approximately $493,000 from SPF for a total of 

$5.731 million.  It should be noted that GAAP requires that expenses be accounted for in the 

period they were incurred.  In contrast, the Receivership Entities booked operating expenses to 

their balance sheet, thus avoiding the recognition of the expenses in the proper time period.   

Mr. Feathers is correct that the Receiver does not show the Manager's Notes on the balance 

sheet for the two Funds.  The Manager’s Notes, however, are discussed in the narrative portions of 

earlier reports as well as the Preliminary Forensic Accounting Report.  Docket No. 168.  More 

importantly, because of the Manager’s Notes, the independent auditor for IPF, Spiegel 

Accountancy Corp., was unable to issue a clear audit report.  Spiegel's report for the period ending 

December 31, 2010, a copy of which is attached hereto as Exhibit A, includes the following 

language: 
“As more fully described in Note 11 to the financial statements, the 
Fund is unable to assess the collectability of the note receivable 
from fund manager and thus cannot reasonably determine whether 
an allowance for loss is necessary which reflects a departure from 
generally accepted accounting principles.  In our opinion, the 
carrying value of the note receivable from fund manager may 
require an allowance for loss which would adequately reflect fair 
and conform to accounting principles accepted in the United States 
of America.  The effects on the financial statements of the preceding 
practice are not reasonably determinable.”    

In other words, IPF’s independent auditor could not determine the collectability of the Manager’s 

Notes, which are not secured by any collateral.  Similarly, the Receiver cannot discern any 

capacity of SB Capital to repay these loans. 
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C. Receivership Fees and Expenses 

 Mr. Feathers asserts that the Receiver fails to properly reflect anywhere in his Report 

accrued expenses for the Receiver’s fees and those of his counsel.  Although accrued expenses are 

not included in a cash based accounting, the Receiver provides estimated professional fees on 

page 12 of the Report.  So there is no confusion, the Receiver’s fees and those of counsel, none of 

which have been paid,1 are as follows.   

 Period ending:   Receiver       Allen Matkins  Total 

 September 30, 2012  $241,927  $141,605  $383,532 

 December 31, 2012  $195,307  $127,000  $322,307 

 Total    $437,234  $256,605  $705,839 

 As set forth in the Receiver’s reports, the cash in the receivership estate has increased by 

$1,473,539 since the time of the Receiver’s appointment, prior to payment of receivership fees and 

expenses.  Net of receivership fees and expenses, the cash in the estate has increased by $767,700.  

In contrast, prior to the Receiver's appointment, the Receivership Entities were losing cash every 

month. 

D. Payoff of the Natoma Note 

Mr. Feathers criticizes the Receiver for paying off the note on the Natoma property which 

had matured.  The Receiver paid off the note because it was in the best interest of the Receivership 

Entities in that (1) it had matured, (2) it carried an interest rate of 9.95% which is well above 

market, (3) there was cash available to pay it off, and (4) the small amount of interest earned from 

holding cash in a money market account is much less than the monthly interest on the loan. 

E. Valuation of Stock in California Business Bank 

Mr. Feathers asserts that the Receiver does not include an adequate valuation of the stock 

holdings in California Business Bank.  He notes that a lawsuit has been initiated by another party.  

This issue is fully addressed in the Receiver's response to Mr. Feathers' motion concerning the 

                                                 
1 The Receiver and his counsel have filed fee applications for the period ending September 30, 

2012, and will file their second fee applications for the quarter ending December 31, 2012, 
shortly.  
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lawsuit.  Docket No. 176.  The Receivership Entities made an investment of $990,000 in 

California Business Bank which is based on $3 per share for 330,000 shares.  The Receiver is 

informed that the stock currently is listed at $.28 per share, but is extremely thinly traded.  The 

Receiver and his counsel have been evaluating potential causes of action against the bank, but will 

only initiate litigation after a careful cost/benefit analysis, evaluation of the strength of the claims, 

and Court authorization to proceed.   

F. California DRE Trust Fund Reporting 

Mr. Feathers asserts that the Receiver is not in compliance with California Department of 

Real Estate (“DRE”) Trust Fund reporting requirements.  To the contrary, the Receivership 

Entities are in full compliance with DRE reporting requirements.  The Receiver retained the 

services of SB Capital’s former controller, who continues to prepare reports as they had been in 

the past and provides transition information to ensure continued compliance.   

Mr. Feathers further states that the Receiver “acted carelessly and recklessly violated 

California DRE guidelines” by not immediately changing the signers on the trust fund accounts 

when there was a change of responsible officers/brokers.  This is incorrect.  The Receiver visited 

Heritage Bank immediately upon his appointment and became the sole signer on all trust accounts.  

However, there was a hold placed on some of these accounts as a reserve for potential charge 

backs of ACH debits.  As a result, the Receiver was not able to immediately transfer the funds to 

Wells Fargo Bank, where the accounts for the Receivership Entities are maintained.  The 

September 10, 2012 time entry Mr. Feathers references in his Opposition reflects work done to 

transfer the funds in these accounts once the holds were lifted.   

G. Cash Management 

Mr. Feathers requests clarification of where the $10 million being managed by the 

Receiver is held and if the funds have full FDIC coverage.  The funds being managed by the 

Receiver are held at Wells Fargo Bank, which is FDIC insured, and not on any regulatory watch 

list.  Additionally, because of the concern of the limits on FDIC insurance, the Receiver opened 

CDAR accounts at Bank of America which invest funds in increments of $250,000 so as to ensure 

FDIC coverage of all cash held. 
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H. Colson Services Late Payment 

Mr. Feathers refers to a late charge of $5,000 incurred by failing to meet the remittance 

guidelines to Colson and a 10% penalty of $1,973.02 for failing to meet the deadline for payment 

of taxes from the tax impound account.  Mr. Feathers is correct; the fees were in fact paid by the 

Receiver due to an oversight by a member of the Receiver’s staff.  The Colson payment was two 

days late and the property tax payment was one day late.  Upon learning of the accountant’s error, 

the Receiver reimbursed the estate for the full amount of both penalties from the Receiver’s 

personal funds.  To rectify the problem, the Receiver removed and replaced the accountant.  Both 

the payment of the late fees and the Receiver’s reimbursement of the costs (which Mr. Feathers 

fails to acknowledge) are included in the exhibits to the Report.   

I. Payments for Travel Expenses 

Mr. Feathers contends that the Receiver used funds in the estate to pay for “extravagant 

hotel accommodations, and air fares, and questionable 'moral' payments to employees.”  Again, 

this is simply not true and incorrectly assumes that the expenses were paid for the benefit of the 

Receiver, which they were not.  The Receiver does not charge the Receivership Entities for any of 

his or his staff's travel expenses or travel time. 

The travel expenses referenced in the exhibits to the Report are for two SB Capital 

employees: one employee who provides the loan servicing and investor relations functions and 

who agreed to relocate to Southern California and the former controller who agreed to travel to 

Irvine to continue her duties and transition them to the Receiver’s staff.  In order to reduce 

operating expenses, the Receiver closed the Los Altos office at the end of September 2012.  The 

Receivership Entities were paying over $7,000 in rent for the leased premises.  The Receiver 

moved the files and computer server to a small office in the building where the Receiver is located 

in Irvine, California.  The rent for the space that SB Capital sublets in Irvine is approximately 

$1,900 per month.   

At the time the Los Altos office was closed, SB Capital had three employees.  The hotel 

charges are for the employee who relocated to Southern California and stayed in a hotel adjacent 

to the Receiver’s office for approximately one month.  In addition, for approximately two months, 
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the former controller worked part-time from home in Northern California and part-time in Irvine.  

The hotel rates range from $159 to $179 per night, depending on the length of stay.  Because of 

the proximity of the hotel to the Receiver's offices, rental cars were not necessary.  The third 

employee works from home in Northern California.   

Virtually all of the travel expenses referenced in Mr. Feathers' Opposition are related to 

this transition period.2  The detail transaction history for these expenses is provided in Exhibit B 

hereto.  The $500 paid for employee morale was a holiday bonus of $250 paid to each of the two 

remaining employees.   

J. Pending Loan Transactions 

Mr. Feathers writes that the Receiver “single handedly, and overnight, destroyed the 

enterprise value of the entities of the receivership estate by millions of dollars with his firings and 

his cancellations of $25,000,000 in loan funding commitments, at the expense of millions of 

dollars of foregone income, before spending even a day understanding the business model of these 

specialty SBA non-bank lenders.”  This issue is fully discussed in the Receiver’s First Status 

Report and Inventory, Docket No. 30, beginning on page 10.  At the time of the Receiver’s 

appointment, there were three loan commitments totaling approximately $10 million, not 

$25,000,000.  Moreover, the cash balance on hand at the time of the Receiver’s appointment was 

approximately $10 million, and therefore, unless the loans were pooled and sold (which they could 

not be, as discussed below), the Receivership Entities could not have funded anything close to 

$25 million in new loans.  The Receiver promptly advised the Court regarding the three pending 

loan commitments, which held telephonic hearings on June 27, June 28 and July 2, 2012, to 

discuss whether the Receiver should be authorized to close the loan transactions.   

Several important issues came to light as the Receiver investigated and reviewed the three 

loan commitments.  Most importantly, the Receivership Entities had underwritten each loan to be 

part of an SBA loan program through which the loans would be pooled and sold.  The pooling/sale 

transaction would allow the Receivership Entities to recover 85% of the funds advanced within 

                                                 
2 There were two former employees who had submitted expense reports shortly after the 

Receiver’s appointment which were paid.  These are also reflected in Exhibit B. 
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90 days.  During this review process, and during the hearings in which the SBA’s counsel was 

present, it became clear that the SBA would not allow the three pending loans in the pooling 

program.  As a result, the loans would need to be held or sold on the open market, which posed a 

significantly greater risk to investors than originally contemplated.  The Receiver therefore 

recommended that the Court not authorize the loans to be made and the Court accepted the 

Receiver’s recommendation.   

Finally, the purposes and goals of the receivership, in light of the Court's finding of prima 

facie showing that Mr. Feathers and the Receivership Entities violated securities laws, and how 

those goals differ from the pre-receivership goals of the Receivership Entities, is discussed in the 

Receiver's Opposition to Mr. Feathers' Motion to Dismiss Receiver, Docket No. 117, pages 3-4.   

K. Receivership Website 

Mr. Feathers complains that not all pleadings filed in the case are posted to the Receiver’s 

website.  This issue was discussed during the January 18, 2013 hearing.  The website was 

established to provide an efficient means of communicating the status of the receivership to 

investors, not to duplicate the Court's PACER system.  The website provides a link to PACER 

where viewers may access all pleadings filed in the case.   

When Mr. Feathers began filing numerous motions, amended motions and other filings 

(the first set of pleadings was posted), the Receiver stopped posting each and every document in 

an effort to minimize expenses and avoid confusion on the part of investors.  When new 

documents are posted, many investors read them and write or call the Receiver's office requesting 

further explanation.  Most investors are not familiar with legal proceedings and the pleadings often 

do not make sense to them.  Many investors have expressed concern that Mr. Feathers' actions are 

increasing the costs of administering the estate and causing unnecessary delays in the return of 

their funds.   

Rather than posting every single pleading, the Receiver posts documents that are relevant 

to the receivership, but the website is not used to present only one side of the story.  Mr. Feathers' 

oppositions to the Receiver’s fee application and that of his counsel, which are highly critical of 

the Receiver, are posted.  Moreover, Mr. Feathers' objections to the Report and Preliminary 
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Forensic Accounting Report will be posted, as will this response and the Receiver's response to 

Mrs. Feathers' declaration regarding the Preliminary Forensic Accounting Report.  Going forward, 

the Receiver hopes Mr. Feathers will consider the expenses incurred by the receivership estate, 

and therefore by investors, as a result of his continuous motion and opposition filings. 

L. Non-Performing Loans 

Mr. Feathers takes issue with the Receiver’s description of the non-performing loans and, 

in doing so, makes several inaccurate and misleading statements.  

1. 695 Oak Grove 

Mr. Feathers argues that since the loan to 695 Oak Grove was recently paid in full, it 

should never have been listed as a non-performing loan and that the corresponding loan loss 

reserve in the First Status Report should not have been used.  Mr. Feathers neglects to mention 

that this loan had matured and that the borrower was unable to pay it off.  Therefore, it was 

appropriate to classify it as a non-performing loan.  The borrower subsequently sold another piece 

of property and used the sale proceeds to pay off the loan. 

2. Peninsula Air Conditioning 

Mr. Feathers criticizes the Receiver for not seeking SBA approval to fully defer payments 

on this loan, and therefore help preserve the business.  The Receiver sought counsel regarding the 

SBA’s approval process from both SB Capital’s credit administrator, who the Receiver retained, 

and an outside SBA consulting firm.  Based on their advice, the Receiver developed a fair 

restructuring proposal which would provide for the amortization of the loan over a 20-year period 

(rather than 10 years), pledging of additional collateral, agreement to stop payments on 

shareholder loans, and bringing interest payments current.  The borrower rejected the proposal and 

remains in default.  The Receiver recorded a Notice of Default, which protects the Receivership 

Entities’ position, but does not eliminate the possibility of a consensual restructuring.  The 

Receiver is hopeful the borrower will reconsider and accept his proposal. 

3. Rico Espana (Whiskey Junction) 

Mr. Feathers makes several inaccurate statements regarding this loan.  First, he states that 

Rico Espana has a liquor license.  To the contrary, Rico Espana does not hold a liquor license.  
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Whiskey Junction LLC, whose sole member is SB Capital, owns the liquor license.  Mr. Feathers 

indicates that SB Capital and Mr. Espana were in the process of finalizing a management 

agreement for use of the liquor license at the time the Receiver was appointed.  This agreement, 

however, was not in place and would not have been in place prior to the proposed “grand opening” 

two days after the Receiver’s appointment.  Attached as Exhibit C is a letter dated June 18, 2012 

(about a week prior to the appointment of the Receiver) from Mr. Feathers to Mr. Espana 

expressing Mr. Feathers’ concerns that the change of ownership of the liquor license had not been 

completed, as well as other serious concerns.  The restaurant was simply not ready to open.   

The Receiver declined to fund the $30,000 because, in his business judgment, the 

borrower's prospects of repaying the loan were extremely low, even if he was able to get the 

restaurant up and running and the value of the collateral was woefully insufficient to secure the 

existing debt of over $1 million.  Broker opinions of value estimate the value of the property from 

$135,000 to $150,000.  The Receiver also obtained an independent appraisal which estimates the 

value at $230,000, before foreclosure and selling costs.  If sale of the liquor license results in 

recovery greater than the Receiver’s estimated value, then it will be reflected in Receiver’s 

accounting at that time.  Advancing further funds to Mr. Espana would simply not have been a 

prudent use of receivership estate resources.   

4. Van Arsdale-Harris Lumber 

Mr. Feathers criticizes the Receiver for not establishing a loan loss reserve for this loan, 

and then cites several reasons why a loan loss reserve is not appropriate in this case.  The Receiver 

stands by his treatment of this loan in the Report and his handling of the former delinquent status 

of this loan.   

5. The Four Brothers Inns, LLC 

Mr. Feathers criticizes the Receiver for not moving forward on the foreclosure of this 

property and also suggests that the Receiver and his attorney have duplicated actions taken by 

SB Capital.  As outlined in the Report, the property is currently listed for sale and has been on the 

market for more than three years.  The Receiver spent considerable time negotiating a Forbearance 

and Discounted Payoff Agreement with the borrower.  This agreement provides for turnover of 
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excess cash generated by the business and keeps current management in place to protect the value 

of the business as a going concern.  While the Receiver still expects to take a loss on the sale of 

the property, the actions taken thus far maximize the potential recovery to the Receivership 

Entities. 

6. Kallapa Rampur 

Mr. Feathers asserts that this borrower “has maintained a steady payment history on the 

loan for several years.”  This is completely false as demonstrated by the loan history attached as 

Exhibit D.  This borrower’s checks have been returned for insufficient funds 16 times since 

January 2008.  They have incurred a total of $7,111 in late charges, of which $5,186 was waived 

by Mr. Feathers and $1,925 remains unpaid.  There are another $3,252 in unpaid charges for NSF 

checks and appraisal fees.  The loan is currently only paid through August 10, 2012.  Moreover, 

the value of the underlying collateral is worth substantially less than the outstanding principal 

balance.  Accordingly, the Receiver has identified it as a non-performing loan, filed a Notice of 

Default and estimates the recovery at less than the unpaid principal.  

The Receiver was informed by the borrower that Mr. Feathers met personally with him and 

stated that he expects the Receiver will be dismissed and Mr. Feathers will have the business back 

by the end of March 2013.  Mr. Feathers should be reminded that the Court's orders prohibit him 

from directly or indirectly hindering, obstructing or interfering with the Receiver's management of 

the Receivership Entities, including the servicing and enforcement of their loans.3  Preliminary 

Injunction Order, Docket No. 34, Part XI. 

7. 349 First Street, LLC 

Mr. Feathers refers to this loan as “accommodation financing” because it was made to a 

borrower who purchased the property after it had been taken by the Receivership Entities by 

foreclosure and who intends to develop it and share the profits with the Receivership Entities.  

However, a construction loan which is not properly documented and in which the borrower has 

                                                 
3 The Receiver is informed that Mr. Feathers has met with other borrowers and tenants 

regarding their loans and leases.  Mr. Feathers has not been authorized by the Court or the 
Receiver to discuss the Receivership Entities' business matters with borrowers or tenants. 
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none of his own cash invested is an inherently risky loan.  Contrary to Mr. Feathers' assertion that 

the Receiver is looking for reasons not to continue funding this loan, the Receiver and his staff 

have been working diligently with the borrower to correct the documentation errors so that the 

loan can be properly administered and funded.   

Mr. Feathers also accuses the Receiver of losing the loan file, which is not the case.  The 

Receiver has all files maintained by the Receivership Entities in his possession.  The borrower has 

acknowledged that the document deficiencies mentioned in the Report are documents he was not 

required to produce prior to the Receiver’s appointment.  If he had already provided them, he 

would simply forward another copy, but the documents do not exist so he is unable to do so.  

There are no lost or missing files. 

M. Real Estate Owned 

Mr. Feathers also makes several inaccurate and misleading statements regarding the two 

properties acquired by the Receivership Entities through foreclosure. 

1. Sweet Fingers 

Mr. Feathers accuses the Receiver of unfair treatment toward this tenant (including 

violations of civil rights laws) until “Feathers made these matters known to the court.”  The 

Receiver’s agent met with the tenant shortly after his appointment, and it promised that it would 

begin paying rent, provide financial statements and other requested documentation.  However, 

nothing was provided.  Despite repeated efforts to collect rent, the tenant has not paid rent since 

February 2012.  The Receiver had no choice but to file an unlawful detainer action in October 

2012.  The unlawful detainer action resulted in a settlement which provides for the tenant to pay 

$3,500 per month beginning November 15, 2012 and continuing on a month-to-month basis or 

until the property is sold.  It also includes a Stipulated Judgment for $65,000 (about half of the 

unpaid rent) which will be entered in the event monthly rent payments are not timely made.  The 

tenant is now current and the Receiver has collected three rent payments, all made within the grace 

period.   
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2. 1350 Natoma #4 

This property was occupied by an employee who was paying substantially below market 

rent.  Now that the property is vacant, it has been listed for sale.  Mr. Feathers contends there is no 

reason to sell this property.  However, the real estate market in San Francisco has improved 

substantially, and the Receiver expects to obtain a good price for this property.  The sale will be 

subject to Court approval, so Mr. Feathers can object if he deems it necessary.  Moreover, the sale 

will be subject to overbid, which will ensure that the highest and best price is obtained.   

III. CONCLUSION 

Mr. Feathers' Opposition not only makes numerous inaccurate statements and accusations, 

but also demonstrates his lack of understanding of equity receiverships, receiver reports, post-

receivership accounting, and the Court's orders.  His repeated attempts to attack and discredit the 

Receiver are completely unsupported by facts.  Mr. Feathers' time and efforts would be better 

spent addressing the Commission's serious allegations against him.   

The Report provides (a) an accurate account of the Receiver's activities in managing the 

Receivership Entities during the fourth quarter of 2012, (b) a detailed statement of receipts and 

disbursements, (c) an accurate description of the overall financial performance of the Receivership 

Entities, and (d) the current status of each non-performing loan and REO property.  The Receiver 

therefore requests that the Report be approved. 

 
Dated:  February 1, 2013 ALLEN MATKINS LECK GAMBLE 

   MALLORY & NATSIS LLP 

By:  /s/ Ted Fates 
TED FATES 
Attorneys for Receiver 
Thomas A. Seaman 
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